U.S. BANKRUPTCY COURT
NORTHERN DISTRICT OF TEXAS

ENTERED

TAWANA C. MARSHALL, CLERK
THE DATE OF ENTRY IS
ON THE COURT'SDOCKET

The following constitutesthe order of the Court.

Signed December 30, 2003. o %&@

United States Bankruptcy Judge

IN THE UNI TED STATES BANKRUPTCY COURT
FOR THE NORTHERN DI STRI CT OF TEXAS
DALLAS DI VI SI ON

I N RE:

HAROLD EUGENE O CONNCR, CASE NO. 99-36662- SAF-7

w W W W

DEBTOR(S) .

VEMORANDUM OPI NI ON AND ORDER

By order entered Novenber 12, 2003, the court directed
that H C. Ruparelia file a brief addressing whet her he may
recover attorney’s fees under applicabl e non-bankruptcy |aw
for the relief granted in the clains allowance litigation.
The court further directed that Ruparelia include a
conpensati on request applying the | odestar standard for the
al l owed clains and judgnent. The court established a
briefing schedule for the objecting parties. Ruparelia

filed his brief and conpensati on request on Novenber 21,



2003. The objecting parties filed their responsive briefs
on Decenber 4, 2003. In their responsive briefs, the
objecting parties reserved filing supplenmental briefs. The
court did not provide for supplenental briefs and will not
consider further briefing.

The parties agree that Virgin Islands’ |aw provides
that a prevailing party may be awarded attorney’s fees and
rei mbursenent of expenses in the discretion of the court.

Wenner v. Governnent of V.I1., No. 129-1988, 1993 W. 661182,

at *2-*3 (D. V.1. Dec. 30, 1993); Ml endez v. R vera, 24

V.I. 63 (Terr. C. of V.I., Div. of St. Croix 1988).
Technical ly, Ruparelia prevail ed agai nst the bankruptcy
estate on his claimfor the rel ease of the $40,000 escrow
and for his claimof tortious interference. Technically,
Ruparelia prevail ed agai nst O Connor on his claimof breach
of contract for delay in executing lien rel eases.

Under Virgin Islands’ |aw, courts consider the
followng factors in determning attorney’s fees for a
prevailing party: time and |abor required, the novelty and
difficulty of the questions involved, the skill required,
the customary charges of the bar for simlar services, the
anount involved in the controversy, the benefits resulting

to the client fromthe services and the contingency or
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certainty of conpensation. Wnner, 1993 W 661182, at *2 29
V.1. at *3. These factors mrror the | odestar standard
applied in federal court.

Under the | odestar standard, the court nust determ ne
the “nature and extent of the services supplied by” the
prof essional persons. 11 U S. C. 8§ 330(a)(3) (2002); In re

First Colonial Corp. of Am, 544 F.2d 1291, 1299 (5th Cr.),

cert. den., 431 U S. 904 (1977). The court nust al so assess
t he val ue of the services. These two factors conprise the

conponents for the | odestar calculation. See Cobb v.

MIller, 818 F.2d 1227, 1231 (5th Cr. 1987). GCenerally, the
| odestar is calculated by multiplying the nunber of hours

reasonabl y expended by reasonable hourly rates. Hensley v.

Eckerhart, 461 U S. 424 (1983). The court may then adj ust

t he conpensation based on Johnson v. Georgia H ghway

Express, Inc., 488 F.2d 714 (5th Cr. 1974), factors.

Bl anchard v. Bergeron, 489 U.S. 87, 91-92 (1989).

The attorney has the burden to show that his requested
conpensation i s reasonabl e and was necessary for the proper

adm ni stration of the estate. In re Beverly Mg. Corp., 841

F.2d 365, 371 (11th G r. 1988). To assist the court in
determ ni ng the reasonabl eness of the requested fees, the

attorney is ethically obligated to exercise reasonabl e
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billing judgment. He nust nake a good faith effort to
exclude froma fee request hours that are excessive,
redundant, or otherw se not necessary. Hensley, 461 U S. at
434. The court cannot find that services have been
reasonably rendered where an attorney provides only vague
descriptions of the work. Time descriptions |unping
activities nmust be construed agai nst counsel, as he has the
burden of establishing the reasonabl eness of conpensati on.

Ruparelia’ s conpensation request does not conply with
the | odestar standard. Attorney Watlington is on a general
nmonthly retainer with Ruparelia and submtted no statenent
of hourly rate or hours of services on the prevailing
claims. The court does not consider Watlington's fees.
Attorney Gutman provided a range of hourly rates and an
estimate of hours of services. Attorney Gutman conceded
that he has no tine records to denobnstrate or docunent the
wor k perfornmed on the prevailing clains.

In the exercise of its discretion, the court may draw
inferences fromthe record regarding the | odestar factors.
The court nust focus only on Ruparelia s prevailing clains.
Ruparelia prevailed on his clains against the bankruptcy
estate for the release of the $40,000 escrow and the

tortious interference. Ruparelia prevailed agai nst O Connor
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for the lien rel ease delay. Those clains were neither
difficult nor novel. The skill required the services of an
attorney at the | ower end of the range of hourly rates
charged by Attorney Gutman. The court finds that rate to be
$200 per hour. The anpunt involved in two of the clainms was
relatively small, if not de mninus. Ruparelia has a $1, 200
cl ai m agai nst the bankruptcy estate and a $7,400 claim

agai nst O Connor. The parties knew the escrow anmount of

$40, 000. For these clains, the customary charges of the bar
woul d have been in proportion to the actual and known
damages and to the escrow anobunt. |ndeed, one claimand
possi bly two clainms woul d have been appropriate for a snal
clainms court-type proceeding. Had Ruparelia limted the
proof of claimin the bankruptcy case and the cl ai m agai nst
O Connor to the actual danages and the escrowed funds, the
court infers that those disputes woul d have been resol ved
with minimal tine for all parties, considering the scope of
t he bankruptcy case.

Wth regard to the escrowed funds, in an alternative
claim Ruparelia asserted that he was entitled to a refund
of the $40,000. The trustee could not agree to a rel ease.
The trustee took the position that the funds bel onged to the

bankruptcy estate. The trustee proposed to pay $20,000 to
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the real estate broker involved in the transaction and
retain the remai ni ng $20,000. The parties, consequently,
had a live dispute that had to be adjudi cat ed.

But the di spute becane subsumed in Ruparelia’ s breach
of contract claimfor over $700,000. Both Ruparelia and the
trustee asserted that the other breached a contract, causing
damages. But, with regard to the escrowed fund claim the
court nust focus its analysis on the tinme required to
present the parties’ conpeting positions regarding the
escrowed funds. That issue involved a focused assessnent on
whet her the parties entered a contract. Wthout a contract,
the escrowed funds nust be released to Ruparelia. Wth a
contract, the issue would have been resolved by a finding
that one or the other party breached the contract. Thus,
while there is an overlap of the escrow issue with the
breach of contract claim a trial limted to only the escrow
fund i ssue shoul d have been presented in no nore than eight
hours of court time. The court triples that tine to a total
of 24 hours to account for discovery and trial preparation.
At $200 per hour, that yields a | odestar fee of $4,800.00.
That conpensation is proportional to the anmount in

controversy and the difficulty of the issue. The court



therefore finds reasonable attorney’s fees for the escrow
i ssue of $4, 800. 00.

Ruparelia has provided no breakdown of out of pocket
expenses associated with that claim The court therefore
awards no recovery of out of pocket expenses.

Wth regard to the $1,200 claim that is de mninus.
Had Ruparelia limted the amount of his claimto his actual
damages, there likely would have been no objection to that
portion of the proof of claim |In the exercise of its
di scretion, the court awards no attorney’'s fees for that
claim

In a separate notion, the trustee contended that the
bankruptcy estate should not have been burdened with
Ruparelia’ s proof of claim The trustee requests that the
court reinburse the bankruptcy estate for its |legal fees by
i nposi ng sanctions on Ruparelia. The court finds no basis
to i npose sanctions. The trustee could not agree to rel ease
t he escrow funds because the trustee believed that Ruparelia
breached a contract for the sale of the second tract.
Ruparelia believed that O Connor breached any such contract.
As the court has found, the parties had a |live controversy

concerning the second tract of land. Ruparelia had an



arguabl e basis to support a proof of claimfor breach of
contract.

Wth regard to the $7,200 cl ai m agai nst O Connor,
Ruparelia did have to docunent and present the chronol ogy of
events concerning O Connor and Marie O Connor’s probate
estate. The issue should have required two hours of court
time, which the court triples to six hours for discovery and
trial preparation. At $200 per hour, that results in a
| odestar cal cul ati on of $1,200.00. That fee is proportional
to the anobunt of damages. Ruparelia has provided no
breakdown of out of pocket expenses associated with that
claim The court therefore awards no recovery of out of
pocket expenses.

In its order entered Novenber 12, 2003, the court
further directed that the parties address whether a setoff
i ssue rai sed by Ruparelia was ripe for consideration, and,
if so, the nmerits of that issue. Ruparelia has filed a
brief recognizing no nutuality of offsetting clains between
Ruparelia and the probate estate. |Instead, Ruparelia
requests that the court use the setoff request as a basis to
provi de protection to Ruparelia in the nature of relief
pendi ng appeal. For relief pending appeal, Ruparelia nust

file atinely notice of appeal from an appeal abl e order, and
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then request relief pursuant to the applicable rules and
denonstrating the applicable standards. The setoff claimis
di sal | oned.

The court observed in an order entered Decenber 10,
2003, that it would address the issue of pre- and post-
judgnent interest at the tinme of the entry of a final order
or judgnment. Interest on a claimagainst the bankruptcy
estate is governed by 11 U S.C 8§ 726(a)(5). Accordingly,
the court awards no interest on the clai magainst the
bankruptcy estate as part of the clains all owance process.
Interest, if any, on the escrowed funds, is governed by the
parties’ escrow agreenent. The court awards post-judgnent
interest at the applicable federal rate on the clai magainst
O Connor. The court declines to award pre-judgnent interest
on that claim

Based on the foregoing,

I T 1S ORDERED that the court allows H C Ruparelia a
claimfor attorney’'s fees of $4,800.00 agai nst the
bankruptcy estate, for a total claimof $6,000.00 agai nst
t he bankruptcy estate, without interest but w thout
prejudice to interest if applicable pursuant to 11 U. S. C.

§ 726(a)(5).



| T 1S FURTHER ORDERED that the court allows attorney’s
fees of $1,200.00 agai nst Harold O Connor for a total
j udgnent of $8, 600.00, with post judgnment interest at the
appl i cabl e federal rate.

Counsel for Ruparelia shall submt a proposed final
order regarding the claimagainst the bankruptcy estate and
a proposed final judgnent regarding O Connor, both
consistent with this order and the order entered Novenber
12, 2003. Counsel for the probate estate shall submt a
proposed final order regarding the claimagainst the probate
estate. Counsel shall provide opposing counsel an
opportunity to review the formof final orders before
submi ssion to the court. The orders shall be submtted
t hrough the court’s electronic order program Any dispute
regarding the formof the order shall be submtted in
witing to the court to the attention of the court’s
courtroom deputy.

#H#END OF ORDER###
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